Transfer on Death Deed

A new Minnesota law came into effect on August 1, 2008 which allows a person to transfer property upon death by creating a Transfer on Death Deed (TODD) to avoid probate.  A TODD allows an owner to create a deed that transfers real estate directly to named beneficiaries when the owner dies.  The owner retains full ownership rights while living, including the right to revoke the deed, sell the property to someone else, mortgage the property or otherwise convey the property interest without the consent of the beneficiaries.  Since the beneficiaries have no ownership interest in the property until the death of the owner, the property is protected against potential claims of the beneficiaries.  The new law specifically provides that a designated beneficiary has no rights to the owner’s property during the owner’s lifetime and cannot transfer or assign their interest in the property as long as the owner is alive.  
To be effective, the deed must be recorded in a county in which at least a part of the real property described in the deed is located prior to the death of the grantor.  After the owner’s death, the beneficiary named in the TODD will be required to record a death certificate, an affidavit of survivorship, and a clearance certificate (from medical assistance claims and liens) to transfer the property into the beneficiary’s name.

While there are many benefits in creating a TODD, it is important to keep in mind that there are also downfalls.  A TODD will not avoid estate taxes nor will it protect the property from creditors.  Mortgages and other liens that are attached to the property during the owner’s lifetime carry over to the beneficiary.  A TODD does not protect the owner’s home or other real estate from a medical assistance claim or lien.  

Feel free to contact the estate plan attorneys at Rajkowski Hansmeier Ltd for additional information and assistance.  
